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Commissioner

General Land Offlce Re: Valldity of fthe por-
Austin 14, Texas tion of the Willis

Avery grant not spe-
clfically eovered by
Dear Commissioner Allcorn: court decree,

: In your oplnlon request of May 11, 1959, you have
stated that veterans have made applications to purchase two
tracts of land the tlitle to which originates with Willis Avery
who obtalned a colonlal grant from the Mexican Govermment for
4428 acres on Marech 13, 1832, by virtue of a contract made in
1827 between that Govermment and Stephen F, Austin for the
colonization of an area now known as Austin's Little Colony.
Avery located a part of his grant, however, beyond the bound-
aries of the area embraced withln Austin's Little Colony and
it appears that the two tracts 1n question are situated 1n a
portion of this outlying area.

You have further informed us that, according teo the
records on file in the General Land Office, the H.T. & B. Ry.
Co. on April 10, 1870 surveyed Section 4 (for the State) and
on April 12, 1870 surveyed alternate Seetion 3 (for the rail-
road), These sections are located, in part at least, on a
portion of the Avery locatlon lying entirely beyond the bound-
aries of Austin's Little Colony. Your letter is sllent as to
whether Sectlon 3 was ever patented but you do advise that
although there have been successive sales and cancellations
of various parts of Section 4, no patent appears to have been
issued nor are there presently outsbanding any sales obliga-
tions with respect te any part thereof,

In surveying the two tracts in question the surveyor,
by hls fileld notes, has placed them as a part of sald Sectlons
3 and 4 while, ag heretofore indicated, the chain of title on
these two tracts stems solely from Willls Avery as a part of
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his headright grant. In view of these eircumstances, as well
as certaln reported cases and legislative enactments herein-
after more fully discussed, you have asked our opinion wilth
respect to (1) whether the Willls Avery survey not covered by
court decree is a valid grant and if not, (2) whether the State
should consider the area as State owned and permit occupants
thereof to purchasge and obtain a patent under the provisions

of Article 5421e, Seetion 5, Revised Civil Statutes of Texas.

For the reasons and subJect to the limitations here-
inafter discussed, it 1s our belief that the Avery grant 1s
valid, Fortunately, the question presented has received rather
extensive, if not conclusive, Judlicial consideratlon,

In the case of Hamilton v. Avery, 20 Tex, 612, decided
by the Supreme Court 1n 18577‘IE'E§§€EF§£%hat Hamilton in April
of 1847 (some 15 years subsequent to the Avery grant) surveyed
and located a tract of 1120 acres on a portion of the Avery lo-
cation lying beyond the limits of Austin's Iittle Colony. In
1849 he instituted sult against Avery to establish title to the
1120 aere tract and the validity of his locatlon as against the
1832 grant to Avery was thus squarely before the Court, The
trial court upheld the Avery grant and whlle a review of thils
Judgment was ﬁending on appeal to the Supreme Court, the Legis-
lature in 1854 passed, and the Jovernor approved, an Act which
confirmed and valldated all grants of headrights made to colo-
nists before November 13, 1835 "and lying and belng intersected
or cressed by the boundary line of Robertson's Colony and Aus-~
tin's Little Colony, and belng part in one of said colonies and
part in the other", Acts, 5th Leg., Ch., XXVII, 3 Gammel's
Iaws of Texas 1473, The date of the Avery grant of course falls
wilithin the time limitatlons of this Aet and you have verbally
advised us that as a matter of fact such grant lies partly within
Austin's Little Colony and partly within Robertson's Colony, thus
bringing Avery's grant within the provislons of the Act, This
Act of Confirmation, however, contained & savling clause or pro-
vise "that nothing hereiln contailned shall be so construed as to
affect the rights of third parties,”

The Supreme Court held that there was no authority

under Austin's contract of 1827 for the Commissloner to make a
grant whieh extended beyond the limits of the area of such Col-
ony, and that with respect to the portion of Avery's grant lylng
beyond the 1imits of the Colony the purported grant was null and
vold, And, in econstrulng the Valldating Aet, the Court further
held that Hamillton's lacation and survey, having faken place be-
fore the passage of the Act, was squarely within the protectlon
of the saving clause thereof. While the Court was not called
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upon to pass upon the affirmative effect of the Validating Act
wlth respect to portions of the Avery grant upon which no ad-
verse locations had been made prlor to lts passage, 1mpllei$,
we think, in the Court's opinion ls sanetlon for the proposi-
tlion that the Aet legally was effective to validate and confimm
the entlre Avery grant except only as to intervening locatlons
of third parties,.

Following the decision in the Hamlilton case, the Leg-
iglature 1in 1858 passed an Act authorlzing and requiring the
Commlssioner of the General Land Offlce to issue a headrlight
certlificate for one league of land to Willis Avery, among other
persons, Acts, 7th Leg., Ch, 143, 4 Gammel's Laws of Texas
1335, The records of your office show that pursuant to this
Relief Act a league and labor of land In Kendall County was
patented to Willis Avery on August 7, 1862,

It has been suggested that the patent 1ssued to Avery
pursuant to said Act of 1858 was in lieu of all lands, or at
least all outlylng lands, contained 1ln the original Avery grant
of 1832, This very contention was in fact made in the case of
Griffith v, Sauls, 77 Tex., 630, 14 S,W. 230 and was rejected by
The Supreme Court. With respect thereto the opinion of the
Commission of Appeals, adopted by the Supreme Court, stated, in
part:

"It was proved on the trial that the memorial
of Avery and other colonlsts to the Leglislature
asking for the grant of a league certificate each
placed thelr elaim upon the ground that they had
been ousted of thelr grants to lands supposed to
have been located in Austint's Llttle Colony, and
that the Act of 1858 was passed in consideration
of thelr loss of land by the decision 1n Hamilton
v. Avery.

"We think the evidence sustainsg the finding
that the grant of 1858 of the league certificates
was made in compensatlion for the lands lost by the
decision 1n Hamilton v. Avery, and not in lieu of
all lands held by the beneflciaries of that act as
colonists of Austint's Little Colony." P. 635,

Ongce again the Supreme Court had eccaslon to construe
the Validating Act of 1854 in the case of Shepherd v. Avery, 95
Tex, 501, 68 S.W, 505, There, as 1in the on case, a bvitle
dispute arose with respeet to a bounty warrant located by W, C.
Hays on a portion of the outlying Avery grant and filed with the
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State Land Office in 1849. Apparently the parties in court
considered the Hays locatlon superior to the Avery grant
perforce the holding in the Hamllton case and the sole 1ssue
(the physiecal facts of adverse possession for three years
being otherwise admitted) was whether the Avery grant con-
stituted "ecolor of title" legally sufficient to predicate
the claim of adverse possession by the Avery heirs under the
three-year Statute of Limitation, It belng conceded that a
Junior patent constitutes sueh "color of title", it was con-
tended that as fo the Hays location the Avery grant was anal-
ogous to a Junior patent and thus supplied the requlsite
"eolor of title",

The trial court directed a werdlct for the Avery
heirs, the Court of Civil Appeals divided on the legal 1ssue
and certified the question to the Supreme Court of whether
the majority or the dissentling opinion of that court was cor~
rect. The majJority of the Court of Civil Appeals construed
the saving clause contained in the Validating Act of 1854 as
excepting from 1ts granting operation lands theretofore legally
located by third parties., The Supreme Court approved this con-
struetion and with respect thereto stated, in part:

"If the proviso to that statute be omitted,
the act would be a grant by the State of Texas
for the land which had been previously located
by the Avery grant, and would have the legal
effect of a2 Junior patent, But with the proviso
inserted in the act, 1t does not conatltute a
grant of the land as agalnst the locatlon and
survey under the Hays bounty warrant, made prior
to the enactment of the law, because 1t is spe-
clally provided that the act shall not be con-
strued so as to taffect the rights' of such
persons. In other words, as to the survey which
had been made upon this land prior to the passage
of that act, the act itself was to be considered
as 1f it had never passed, If{ granted nothing
as against the owner of that locatlon and survey,
If 1t were held that such a grant constltuted
color of title as against the Hays location 1t
would ‘affect the rights' of the partles holding
under that survey, which the terms of the stat-
ute 1tself forbld."

It is highly significant, we think, that not even
the parties, much less the courts, in the cases deallng wlth
the Avery grant in connection with the Validating Act of 1854
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have ever intimated that the Act was not legally effective
to validate Avery's original grant exeept only as to loca-
tlons made thereon before 1t was passed, This 1s not sur-
prising, however, because 1t has long been settled that the
Legislature possesses plenary power over the disposition of
the public domaln subject only to certain limitatlions con-
tained in our Constltutlon, none of which are applicable to
the Act 1n question, 34 Tex.Jur., p. 46, Seec. 25.

The most persuasive argument which could (at one
time) have been made against the plain terms of the Vallidating
Act 13 that the Relief Act of 1858 was made in lieu of the
lands originally granted to Avery in 1832, The Relief Act,
however, contains no such provision on its face and the Sup-
reme Court dn the Griffith case, supra, has stated in no un-
certain terms that the land there authorized was in compensa-
tion only for the land lost by the decision in the Hamilton
case, And, ags we have heretofore stated, 1t is our opinion
that the proper construction of this declsion inescapably
leads to the conclusion that the only lands lost thereby were
those upon which third parties located prior to the passage
of the Validating Act.

It is therefore our opinion that the Avery grant of
1832 was effectively validated by the Act of 1854 as to all
land contained in the original flield notes with the exception
of tracts which were located thereon prior to the passage of
the Validating Act. Since Sections 3 and 4, heretofore dis-
cussed, were not located or surveyed until 1870, it necesgsar-
1ly follows that such locations are invalid to the extent bhat
they may be in conflict with the Avery grant of 1832, The ac-
tual locatlon of these Sections upon the ground lis, of course,
a matter which can be determined only by an accurate ground
survey,

Our conclusion wilth respect to the validity of the
Avery grant necessarily disposes of your second and remalning
question,

SUMMARY

The effect of the Valldating Act of 1854
was to confirm and validate the 1832 grant to
Willis Avery as to the entire area embraced
within fhe original field notes exeept loca-
tions made thereon prior to the passage of the
Act. The locations of said Sectlons 3 and 4



Honorable Bill Allcorn, page 6 (WW-657)

having been made subsequent to the passage of
the Validating Aet are invalid to the extent
that they may be in eonfllet with the Willls
Avery grant,

Very truly yours,

WILI WILSON
Attorney QGeneral of Texas

.
By

James H., Rogers
Assistant
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